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FOREWORD

Among the classic topics in patent law, there are two in
particular that stand out this year. Indications of purpose
in patent claims have featured (yet again) in landmark de-
cisions of the Federal Court of Justice, and the validity of
patents in the fields of chemistry and biology depends in-
creasingly on the skilled person’s expectations of suc-
cess when taking suggestions known from the prior art
and trying to improve on them. A high expectation of suc-
cess is generally seen as an argument against inventive-
ness, and this was elaborated on in detail by the Federal
Court of Justice last year.

For standard-essential patents, 2020 marked a turning
point. For the first time since the Huawei/ZTE judgment
was handed down by the European Court of Justice, the
Federal Court of Justice was able to continue its FRAND
case law, and it uses that opportunity to reject the special
route taken by the courts of instance in Germany when

interpreting the Huawei/ZTE judgment. From now on,
also in Germany, a more holistic view of the rights and
obligations of the parties will apply. This should put paid
to fragmentary analysis of the individual steps in negotia-
tion.

Practitioners were looking forward especially to the
stance adopted by the Federal Court of Justice with re-
gard to the granting of licences in communities of co-in-
ventors — hitherto a blank spot in the law on co-inventor-
ship. The result, as we shall show, is disappointing.

Finally, we also report on important developments in legal
policy — the preparations for the unitary patent and the

planned reform of the German Patent Act.
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